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Someone who thought he'd never have an accident at sea

When anyone asks me how I can best describe my experience in nearly forty years at sea, I merely

say, uneventfuL Of course there have been winter gales, and storms and fog and the like. But
in aU my experience, I have never been in any accident. ..of any sort worth speaking about.
I have seen but one vessel in distress in aU my years at sea. I never saw a wreck and never have
been wrecked nor was I ever in any predicament that threatened to end in disaster of any sort.

Edward J. Smith, 1907
Captain, RMS Titanic
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I. INTRODucnON

In the wake of the publicity surrounding the accident involving the Ethan Allen in upstate New
York, those that own and operate vessels which carry passengers fof a fee are often asking themselves
not only how best to prevent such a disaster from happening again, but also what legal liabilities they
may face should a similar disaster befall them. For the owners and operators of relatively small vessels
such as local ferries and tour boats, many of whom may never have experienced a passenger claim,
examining the potential thicket of legal issues that can arise can seem bewildering and daunting.

Complicating matters is the combination of two factors which can make North American a
relatively perilous legal environment in which to operate a passenger vessel. First, the United States
has a long~standing tradition of maintaining a healthy marine industry through progressive laws
designed to protect the health and welfare of those at sea, including to some degree passengers. The
concept is that people will be more likely to go to sea -whether as a seaman or as a paying passenger
-if they can expect reasonable compensation for injuries they may suffer. Second, as one can often
read in the papers, the United States is one of the most litigious societies on the face of the earth. It
does not take much to start a lawsuit, and a great amount of time and money can be spent litigating
one.

The issues which confront vessel masters and shipowners in this area are not, in any event,
anything new. Whether one looks to the Titanic in 1912, or the Eastland in Chicago a few years later,
or numerous other maritime disasters large and small, it is to be expected that any serious maritime
accident which occurs such as that which occurred on the Ethan Allen will lead to serious questions
which will likely have to be litigated in the court system.

The purpose of this guide is to provide the shipowrier and the ship master with an
introduction to the legal issues that can arise in the wake of passenger claims following a maritime
accident amibutable to a vessel's "seaworthiness." "Seaworthiness," we will see, is a concept that is
much broader than just a vessel's stability or the soundness of her hull. So it should be understood
that while these issues will come up in any case involving issues of vessel stability, they also will come
up in any kind of passenger claim.

II. ADMIRALTY OR MARlnME JURISmCllON

Once a situation occurs in which the shipowner or a vessel's master is faced with the prospect
of actual or potential passenger claims, the shipowner or master may be faced with a variety of Federal,
state and local laws and regulations which might be pertinent. This can be especially confusing for the
owners and operators of small passenger-carrying craft like ferries on the Great Lakes. At this point,
the shipowner or master might ask: where might we be sued; and what law applies if and when we are
sued? And determining what law might apply is important; there can be crucial differences between
a state's law on the one hand and maritime law on the other.



In general, the questions faced may be broken down as follows:

1. Does the federal admiralty and maritime law apply?

2. Where will the case be filed; i.e., in state court or in federal court?

3.

Which law applies -state, admiralty, or both?

In order to answer these questions, one must look to the origins of the admiralty and maritime law.

A. Source of Admiralty Jurisdiction

While the concept of a separate body of law devoted to maritime matters goes back to ancient
times, admiralty law as we know it today was first developed by England. In the 18th and 19th centuries
that country was a great seafaring nation; so important was maritime commerce to it that it developed
admiralty courts and a body of law relating to admiralty law. It was this system which ultimately was
adopted in the New World; the colonies established their own tribunals devoted to admiralty law, and
applied that law as it had been developed in England. This practice continued even after the
Declaration of Independence and the Revolutionary War.

Maritime commerce was important to the young United States, and its founders believed in
continuing the tradition of a system of admiralty jurisdiction, all under national as opposed to state
control. Accordingly, they included within the Constitution, at Article III, § 2, the statement that the
judicial powers of the federal courts ". ..shall extend. ..to all cases of admiralty and maritime
jurisdiction. "

In 1789, Congress enacted the Judiciary Act to carry out its constitutional directive to establish
a system of federal courts. The Act in its present form states, at 28 USC § 1333:

The district court shall have original jurisdiction, exclusive of the courts of the states,
of:

(1) Any civil case of admiralty or maritime jurisdiction, saving to suitors in all
cases all other remedies to which they are otherwise entitled.

Taken together, these mean that admiralty law is primarily a creature of federal law. Congress
can pass statutes revising and supplementing admiralty law; the federal courts can apply and interpret
admiralty law. State law, however, cannot conflict with or overrule maritime law; a federal court ruling
on a principle of admiralty law, for example, cannot be overridden by state statute or a ruling of a state
court.
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B. What is the Admiralty Law?

The admiralty law is, therefore, a federal creature. The federal maritime law consists of two
elements. The first would be statutes of a maritime nature which have been promulgated by Congress.
The second would be a body of law which has been developed by the courts, themselves, through their
decisions in published cases. This second body of law is known as the "General Maritime Law."

The General Maritime Law functions as a sort of federal common law in the maritime setting,
addressing or supplementing issues not directly addressed by federal statutes. (The term "common
law" means law that is created by the courts through their published court decisions). For example,
much of the law in the area of maritime liens is judge-made, as is the law as it pertains to injuries to
seamen aboard commercial vessels.

c. Determining Whether the Admiralty Law Applies

The test for determining whether admiralty law applies to a given claim is the same as the test
for determining whether the case would fall within a federal district court's admiralty jurisdiction. In
other words, if it can be filed in federal court under admiralty jurisdiction, admiralty law applies.

The traditional reach of admiralty jurisdiction is the sea, including waters within the ebb and
flow of the tide. In the 19th Century, jurisdiction was extended over all public navigable waters as well,
so as to include rivers, streams, lakes, and other bodies of water so long as they were "navigable."
Historically, the federal courts applied a locality test -the place of the wrong -to determine if a tort
action fell within the scope of admiralty jurisdiction. Today, that approach has been replaced with a
two part test. The elements for admiralty jurisdiction are now as follows:

1 The wrong must occur in navigable waters, and

2. The wrong must bear a significant relationship to traditional maritime activity
( h " " . )t e nexus requirement.

Both requirements must be met separately.

A finding of navigable waters involves two requirements. First, an interstate nexus must be
present; the body of water in question must be available as a continuous highway for commerce
between ports and places in different states. Second, the water must be used or capable of being used
for the customary modes of trade and travel on water. To meet this test, proof of present or potential
commercial shipping is required. For that reason, inland lakes (located wholly within a state) are not
navigable waters because they are not capable of interstate commerce and often cannot sustain
commercial shipping.

The first prong of the test can be met, however, if the accident occurs on a waterway which is
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a "lake" but which nonetheless meets the elements of a navigable waterway. Certainly any of the Great
Lakes and Lake St. Claire and their tributaries meet this, but think also of Round Lake or Lake
Charlevoix in northern Michigan. If the waterway can support commercial traffic, it meets the first
prong of the test.

The second part of the test is more difficult to apply. In 1990 the U. S. Supreme Court held
in Sisson v. Ruby that, in order for a wrong to bear a significant relationship to traditional maritime
activity, the incident must have the potential to disrupt maritime commerce and must be substantially
related to traditional maritime activity. The particular facts do not control the result; rather, the
general nature of the incident is to be considered in determining its potential impact and the general
character of the activity is considered in evaluating the relationship to traditional maritime activity.
Sisson specifically held that "traditional maritime activity" is not limited to actual navigation or
operation of a vessel.

Sisson involved a fire which destroyed a marina on Lake Michigan. The fire had originated in
a washer/dryer unit on the pleasure boat Ultorian, which was docked at the marina. There was no real
possibility of disruption to commerce. However, the Supreme Court held that the general nature of the
incident -a fire aboard a vessel. at a marina on navigable waters -satisfied the requirement of
"potentially disruptive impact on maritime commerce." As for whether any "traditional maritime
activity" was involved, the Court stated:

Our cases have made it clear that the relevant "activity" is defined not by the particular
circumstances of the incident, but by the general conduct from which the incident
arose. ..Thus, in this case, we need not ascertain the precise cause of the fire to
determine what "activity" Sisson was engaged in; rather, the relevant activity was the
storage and maintenance of a vessel at a marina on navigable waters.

In short, even accidents which at first glance have nothing to do with "traditional maritime
activity" might meet the test.

In the circumstance of a passenger-carrying vessel, the courts have long held that the
transportation and care of passengers is a quintessential activity affecting maritime commerce, and as
such virtually any claim involving a passenger injury will meet the second prong of the test. This is

certainly true of any claim arising from an incident involving the vessel's stability at sea. (There are

interesting questions which can arise when a passenger has disembarked; for example, a cruise line
passenger who is injured while off the ship and taking a tour on shore may not find that his claim is

governed by maritime law).

If the admiralty jurisdiction test is met, admiralty law applies to the claim. If not, then state
and local laws will govern.
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D. Concurrent Jurisdiction of Federal and State Courts

Assuming that the admiralty jurisdiction test is met and admiralty law applies to a claim, the
question remains: is the case going to be filed in federal court, or in state court?

As seen above, the admiralty law is a federal creature. The Judiciary Act states that the federal
district courts "shall have original jurisdiction [of] any civil case of admiralty or maritime jurisdiction."

However, this does not mean that admiralty law is exclusive to the federal courts. The Judiciary also
states "saving to suitors in all cases all other remedies to which they are otherwise entitled."

The "savings to suitors" clause of the Judiciary Act gives the state courts concurrent jurisdiction
where the common law can provide a remedy. Therefore, in many -but not aU -admiralty cases, suit
can be filed in state court; however, the state court must then apply the admiralty law as developed by
the federal courts. However, to the extent the maritime Law is silent on a given subject, state and local
laws can supplement it; but they cannot contradict it.

The vast majority of admiralty claims can be filed in state court pursuant to the savings to
suitors clause. However, there are exceptions. For example, a claim asserted directly against the vessel
in order to enforce a maritime lien may only be pursued in a federal district court. Similarly, a
proceeding filed by the owner of a vessel under the Shipowner's Limitation of Liability Act (see below),
is actionable only in a federal district court pursuant to its admiralty jurisdiction. Otherwise, all
admiralty passenger claims likely to be faced by the shipowner and master are subject to concurrent
jurisdiction of the federal courts and the state courts.

It should further be noted that, if the admiralty jurisdiction test is not met, then the case most
likely would be filed in state court, unless some other basis for federal district court jurisdiction -such
as diversity of citizenship -exists.

E. Relationship of State and Federal Law

Based on the foregoing, we know that if admiralty law applies, in most cases the action can be

While many admiralty claims can be filed in both state and federal courts the law to be applied
is the admiralty law as established by Congress and the federal courts. State law can supplement, but
not contradict, federal law in the maritime setting.

In cases where the test for admiralty jurisdiction is met, the laws may be ranked as follows:

1. Federal statutes passed by Congress, and federal regulations promulgated
pursuant to those statutes;
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2. Decisions of the federal courts, both interpreting and applying the above and
also those developing a judge-made body of law known as the "General
Maritime Law;" and

3. State and local laws and regulations, to the extent that they do not contradict
the first two.

A state or local law may take precedence, however, if it is deemed procedural as opposed to
substantive in nature. A state court applying the federal admiralty law as the substantive law in a case
would remain free to apply its own procedural laws.

The differences between substantive and procedural state laws and their relation to the
';

substantive admiralty or maritime law can be demonstrated by examining two aspects of Michigan law
that are frequently at issue in personal injury litigation. In 1995 the Michigan legislature enacted a
comprehensive tort reform measure. In part, that measure:

1. Bars recovery by plaintiffs for noneconomic damages where comparative
negligence is more than 50% {with the economic damages recovery being
reduced by the amount of comparative negligence};

2.

Bars ANY recovery by plaintiffs where comparative negligence is 50% or more
and they are impaired by alcohol or drugs;

3. Abolishes joint and several liability in most cases (see below);

4. Allows a defendant to seek allocation of fault against a non-party and a settling
party (see below).

Admiralty law, however, provides for no such defenses. While no opinions have yet been issued on
the subject, in our opinion Michigan's tort reform would be deemed substantive rather than
procedural, such that if admiralty law applies, these defenses would not be available.

On the other hand, Michigan has laws regarding the proper venue in personal injury cases.
Even where a state court is applying the substantive admiralty or maritime law to a case, it has been
uniformly held that the state venue provisions are procedural in nature and therefore apply.

III. PASSENGER PERSONAL INJURY CLAIMS

Passenger personal injury claims arising from an incident involving a vessel's stability tend to
be catastrophic. Such incidents can occur rapidly, seemingly without warning and in good weather,
with the result the passengers and crew might not be prepared for a sudden crisis. Almost invariably
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the passengers will not be wearing life vests when the crisis begins. For tour operators, often the
passengers are elderly, and for dinner cruises and the like the passengers may be under the influence
of alcohol to some degree. A number of deaths and serious injuries can result, leading in turn to
almost inevitable claims and lawsuits.


